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A Brief History

• The BRI was presented in late 2013 as 
an ambitious economic project 
entailing massive investment on the 
part of China.

• By October 2017, BRI had been added 
to the Chinese constitution.

• In a few years the BRI had arguably 
become both China’s most significant 
external move in international 
economic law, since its World Trade 
Organization (‘WTO’) accession, and, 
perhaps, already one of the most 
successful global trade initiatives of 
the 21st century. 

• Indeed the BRI has developed so 
rapidly that Beijing is currently busy 
identifying steps to limit the projects 
that might be included in its scope. 
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In a nutshell

This NPF session represents initial 
and ongoing efforts to map and plot 

the major legal and policy dimensions 
and dynamics of China’s Belt and 

Road Initiative (“BRI”). 

BRI is now arguably the most 
important component of 

China’s economic diplomacy 
and its international trade 
and investment relations. 

Tracing the historic Silk 
Road trading routes, 
the BRI has sweeping 

geopolitical 
implications. 
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The Rapidly Shifting Geopolitical Landscape

The current international political economy is facing important challenges of increasing 
intensity. 

• Economic and political instability are some of the catalysts likely to lead to change. 

The traditional world powers are undergoing transformation into a yet unknown form. 

• 2016 was a year when much of the accumulated pressure was expressed through democratic processes. 

Although the major changes that have taken place so far are mostly at the domestic level, 
much of the agenda of the recognised world powers involves a shift in their approach to 
international affairs.
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BRI in the China-US trade context

Under the Obama administration, the US and China maintained a dialogue 
and emphasised the importance of advancing cooperation in the Asia-
Pacific region. 

• Against this backdrop, the Free Trade Area of Asia Pacific (“FTAAP”) was discussed, together 
with the US-China Bilateral Investment Treaty (“BIT”). 

China’s focus on BRI had been seen as a reaction to the US-led Trans Pacific 
Partnership (“TPP”). 

• Due to its entry criteria, among other factors, TPP excluded China. 

• However, BRI is a more open initiative, not expressly limiting the access of any other State. 
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Implications for inter-State relations and 
private business

International law is shaped by 
the dominant actors and has 

the potential to further 
influence state behaviour. 

From a bipolar world, the 
current scene is populated by 

several influential actors. 

Thus, the international system 
is expected to change into a 

pluralist system with separate 
subsystems, where power is 

distributed diffusely and 
asymmetrically.
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China’s trade policy shift

The nature of investment in infrastructure 
involves not just trade in goods, but also in 

services, thus operating in line with China’s policy 
to shift its trade and economic focus. 

Moreover, outward direct 
investment (“ODI”) means 

exporting capital, which again 
is a shift from goods.

The tertiary sector of the Chinese economy 
(services) is increasing, now accounting for 48.1% 
of GDP, overtaking the secondary sector (industry 
and manufacturing) that has declined to 42.7%. 

Both trends have been constant 
and continual, following China’s 

12th and 13th Five Year Plans. 

However, the size of the service 
sector is still smaller compared 

to other developed nations.
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PPP and private investment

Another pattern that can be observed in Chinese strategy is the preference for setting up 
joint ventures. 

• Many of the BRI projects involve a partnership between a Chinese state-owned enterprise (“SOE”) and a local 
company in the host state – particularly as regards infrastructure projects. 

• Consequently, central for developing BRI are PPP contracts.

BRI cannot be sustained exclusively by public capital. Many states along the BRI routes 
already have significant debts and are not eager to contribute to financing the Initiative. 

• China, even though the engine, cannot support the entire undertaking by itself. Also, many of the states are 
apprehensive of excessive Chinese intervention in their economies. 

• In this sense, PPPs can be a way to escape the political issues that can negatively impact BRI. 

• As PPP infrastructure projects are concentrated in rail transportation, municipal facilities, ecology and 
environment protection, clean energy, they fit perfectly with the BRI framework.
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PPP and private investment

China is making steps towards aligning with international 
standards. China’s National Development and Reform 

Commission (“NDRC”) signed a MoU with United Nations 
Economic Commission for Europe (“UNECE”) to encourage 

PPP cooperation, the first China-UN MoU. 

The collaboration refers to capital for projects, such as 
water conservation, transportation and environmental 

protection. 

UNECE also has developed a Guidebook on Promoting 
Good Governance in PPPs and Guidebook on Promoting 

Governance for PPPs, material that can be informative for 
future investors alongside public entities. 

UNCITRAL has issued general recommendations and 
model legislative provisions as well, and the World Bank 
has drafted standard documents and guidelines through 

its PPP in Infrastructure Resource Center. 

Since 2014, China has been preparing to create more 
opportunities for PPPs, building a clear framework in line 

with international best practices. 

This initiative is taken forward by NDRC and 
China’s Ministry of Finance (“MoF”). 

MoF has announced officially the expansion of 
pilot projects based on the PPP model.
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Foreign direct investment

Another dimension of China’s BRI investment 
strategy is using FDI in China to seed and 

participate in BRI projects. 

In this sense, FDI coming from China is viewed positively 
by the Chinese government as a means to advance the 

Initiative. 

China is currently stressing joint ventures with Chinese 
SOEs and other companies, but there is also a role for 

wholly foreign-owned enterprises (“WFOEs”). 

In turn, the Sino-foreign joint venture, for example, may 
directly invest in an BRI country with one or more local BRI 

entities – in what is in effect a “double joint venture”. 

Under this scenario, China becomes the launch pad or 
springboard for FDI participation in BRI projects.

FDI in China has been an increasing trend, 
having overtaken the US as the top destination 
for foreign investment in 2014, in a context in 

which global foreign investment fell by 8%. 

2015 saw a global increase in foreign direct investment 
(“FDI”) of 36%, the highest since the 2008 financial crisis. 

Globally, flows to developed economies almost doubled, 
China itself shifting its outbound investment towards 

developed countries.
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Foreign direct investment

In March 2019, China has passed a new foreign investment law (in a move 
widely seen as an effort to facilitate US trade talks)

• China now grants national treatment for foreign investment at the pre-establishment stage 
and “negative list” management for foreign capital entering the China market a marked 
departure from the pre-2013 model of post-establishment national treatment and mixed 
positive/negative list mode. 

The Law abolishes the need for pre-establishment Chinese government 
approval of foreign investment except for industries on the negative list. 

• Under the new law, foreign-funded projects are divided into the categories of encouraged 
industries and restricted and prohibited industries, the latter constituting the “negative list.” 

• It is anticipated that the new law will come into force 2020.
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Free Trade Zones (“FTZs”)

The FTZs are designed to give preferential treatment to companies operating inside the zone.  

• Foreign investment is encouraged through simplified procedures for investors to establish a company in China. 

• Moreover, 37 service industries and 17 manufacturing industries are permitted in the FTZ that are not allowed in the rest of the country. 

• Other incentives are unrestricted currency exchange and a 10-year tax-free period for businesses, for instance. 

• The dispute resolution mechanism is arbitration, regulated by special rules issued by the Shanghai International Arbitration Center.

Following the Shanghai Free Trade Zone, Guangdong, Fujian and Tianjin Zones were established and issued 
Statements in support of BRI. 

• China is planning to expand the FTZ model across the country. 

• In late March 2017, seven additional new FTZs were inaugurated.

The Shanghai Pilot FTZ opened in September 2013 and has focused on implementing pilot policies for systems 
of governance. 

• The FTZ aims to encourage institutional reform and innovation in areas of investment, foreign trade (goods and services), finance, and 
transformation of government functions.
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Is there a BRI law?

BRI expansive strategy is 
building a network by 

conducting bilateral and 
multilateral negotiations with 

the States along the route, 
employing a new concept of 

“economic corridor”. 

This new concept, and 
potentially new institution, is 

characterised by a new style of 
negotiations, designed to 

create bilateral connections, 
which are put head to head, 

and eventually lead to 
multilateral agreements. 

Many of the agreements 
negotiated by China are MoUs, 

and therefore not legally 
binding, showing China’s 

intention to engage with other 
partiesvia a less rigid structure. 

Put together, they create 
network effects, thus 

benefitting all participants. 
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Investment treaties?

Until now, the extent to which 
China’s BRI investments enjoy 

investment protection is unclear. 

In fact, there is a solution, namely 
the identification and 

conceptualization of a BRI 
multilateral investment treaty. 

Despite being invisible, this BRI 
multilateral investment treaty does exist in 

the form of a patchwork of bilateral 
investment treaties concluded by China 
with BRI countries which are themselves 

connected to thousands of third-party 
treaties through an Most Favoured Nation 

(‘MFN’) clause.
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China’s 145 BITs
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WTO? 

The WTO Trade Facilitation Agreement (“TFA”) 
entered into force on 22 February 2017 and 
provides new disciplines in connection with 

GATT Articles V, VIII, and X. 

These disciplines include electronic 
Single Windows, streamlined and 
harmonized cross-border customs 

procedures, simplified border and port 
formalities, pre-arrival clearance, 

advance rulings, trusted trader 
arrangements, and more detailed 

provisions on goods in transit.

Most of the 65 countries along the New Silk 
Roads are also WTO Members and a large 

percentage of these countries, including China, 
have already acceded to the WTO TFA. 

China was the 16th WTO Member to formally ratify the TFA on 4 September 2015. 

At the same time, China’s FTAs typically include provisions concerning trade 
facilitation as do the mega-regionals associated with BRI, such as RCEP, the EAEU, the 

SCO, and TFTA/CFTA. 

One of the hallmarks of BRI is its emphasis on “Connectivity” which is greatly assisted 
by liberalized TF measures. 

In addition, a significant proportion of the infrastructure being constructed under BRI 
auspices is related to the rapid movement of goods along trade and transport 

corridors, including transnational railways, roads, and river transport as well as major 
port developments, such as the port of Gwadar in Pakistan
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What is a BRI 
Investment 
Dispute?

• Is there such a thing?
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Typical BRI Project Dispute Example (ECRL 
Malaysia) - PENDING

• Nov 2016, a USD13.1 billion
framework loan and construction
agreement, was signed between the
Malaysian Government and China
Communications Construction
Company Ltd

• July 2018 – project suspended

• January 2009 – project cancelled 
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Both Malaysia and China are considering claims

• The Dispute Procedure (DP) that is considered most advantageous to 
the Party claiming will be sought to be used:

- China & Malaysia BIT (1990)

- China & ASEAN ACFTA (2010)

- ECRL Contract (if any DP mentioned)

- Domestic Law (i.e. Malaysian Law)

- Chinese Law
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China & Malaysia BIT 
(1990)

session 7 Settlement of 
Investment Disputes 

• DP is to file a complaint with
the competent authority or
competent court locally (i.e.
in Malaysia)

• CHINA could wish to pursue
international arbitration,
but there is no automatic
right to arbitration



Concluding remarks

BRI produces an immersive effect, 
more complex than simply trade, 
looking to create deeper bonds. 

The Belt and Road Initiative is a complex project that includes 
infrastructure construction (“including railways, highways, air 
routes, telecommunications, oil and natural gas pipelines and 
ports”) in a framework of trade and investment liberalisation. 

At the same time, the Initiative extends to energy related 
projects and social connections and integration. Its five main 

goals are “policy co-ordination, facilities connectivity, 
unimpeded trade, financial integration and people-to-people 

bonds”.

Many of the characteristics of such 
new economic corridors stem from 

ancestors of the Initiative. 

The historical Silk Road was a network of commercial routes, 
formally established during the Han dynasty, but operating for 

many centuries predating the Han, which had a major influence 
on the world economy and cultural connections. 

Among the first segments was the Persian Royal Road, 
established during the Achaemenid Empire in 500-330 BCE, 
which served as one of the main conduits of the Silk Road. 

The Persian Road ran from northern Persia to the 
Mediterranean Sea in Asia Minor and provided facilities for 

quick and effective communication, as described by Herodotus 
in Histories.
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